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In responding to horrific crimes 
such as the massacre in Newtown, 
Connecticut, individuals, families, civil 
society, and possibly government must 
channel their concerns into effective 
measures that are consistent with the 
Constitution. As we try to make society 
safer and stronger, constitutional and 
complex cultural factors must be taken 
into consideration, and sound policy 
must be based on a serious study of the 
data and other evidence. Policymakers 
should avoid a rush to judgment 
on prescriptions that violate first 
principles, ignore the real root of these 
complex problems, or disregard careful 
social science research. Any federal 
government role must be limited 
and constrained by constitutional 
principles. The most important 
solutions lie at the state and local levels, 
in the community and within the family.

All Americans, from whatever 
walks of life and of whatever 

political or philosophical convictions, 
abhor the death of innocent human 
beings and had a visceral reaction of 
shock and pain to the killing of 20 
schoolchildren and six staff mem-
bers in Newtown, Connecticut, in 
December 2012. In responding to 
this attack, Americans must consider 
with great reflection and care how 
best to proceed, in a manner consis-
tent with our laws and our traditions, 
to protect innocent lives.

First, we must identify the specific 
problems to be addressed involv-
ing school safety, mental illness, the 
cultural climate, and the misuse of 
firearms.

Second, we must analyze potential 
solutions to the specific problems 
identified, examining the facts and 
taking into account the costs and 
benefits of the potential solutions to 
ensure that sound judgment governs 
the emotions inescapably attached to 
the subject.

Finally, Americans must imple-
ment appropriate solutions in a 
manner that is consistent with the 
Constitution, including the Second 
Amendment guarantee of the right to 
keep and bear arms, the traditional 
role of the states in our federal system, 
and the central significance of family.
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■■ The serious work to make society 
safer and stronger after events 
like the December 2012 New-
town massacre requires that 
constitutional and complex 
cultural factors be taken into 
consideration and that policy be 
based on a serious study of all of 
the evidence.
■■ Any federal action should be con-
sistent with our federal system of 
government and the separation 
of powers.
■■ The Second Amendment remains 
an important safeguard of Ameri-
cans’ security. Gun control laws 
do not correlate with decreased 
violence.
■■ Decisions about school security, 
and assessing and addressing 
risks of school violence aris-
ing from mental illness, are the 
responsibility of state and local 
governments.
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Making public policy is especially 
challenging in these circumstances. 
In responding to tragedies such as 
Newtown, concern must be chan-
neled by individuals, families, civil 
society, and possibly government 
into effective measures that are 
consistent with the Constitution. 
Policymakers should not just do 
something to alleviate our sense of 
urgent responsibility without due 
consideration of its effects. Careful 
diagnosis of the full scope of the 
problem is essential. Complex cul-
tural factors must be taken into 
consideration, and sober judgment 
about human nature is required. 
Constitutional principles and con-
straints, which are so vital to pre-
serving our cherished liberties, must 
be observed. Not all problems can be 
solved with government action, and 
if government action is required, any 
federal action, including executive 
orders, should be consistent with 
our federal system of government, 
respect for state sovereignty, and the 
separation of powers.

Our Constitution was framed for 
a self-governing people, and effec-
tive constitutional responses will 
therefore transcend federal policy 
mechanisms. Policymakers should 
avoid rushing to judgment on pre-
scriptions that fail to respect con-
stitutional principle or to locate the 
root of the problems, some of which 
lie in complex cultural issues that are 
best addressed at the state and local 
levels or that lie beyond the reach of 
policy altogether—best addressed by 
families, religious congregations, and 
other institutions of civil society.

In addressing the topics of gun 
laws, school safety, mental health, 
and cultural issues, Americans 
should focus on the following 
principles:

respecting the right to keep 
and bear Arms: The constitutional 

right to keep and bear arms is an 
individual right that is fundamental 
to a free society, which depends, ulti-
mately, on personal responsibility.

■■ The Second Amendment contin-
ues to be an important safeguard 
of Americans’ security.

■■ Gun control laws do not correlate 
with decreased violence. 

Preserving School Safety: Since 
a number of shootings have occurred 
on public school grounds in recent 
years, the safety of students on cam-
pus is a priority concern.

■■ Decisions about school security 
are quintessentially matters that 
are the responsibility of state and 
local governments.

■■ Community-level identification of 
and response to risks is essential.  

Addressing Mental Illness: 
While there is no clear evidence that 
people with severe mental illnesses 
who are being treated are more dan-
gerous than the general population, 
it is clear that some with severe ill-
nesses who are not being treated are 
more dangerous.

■■ Decisions about addressing the 
risks of school violence arising 
from mental illness are state and 
local responsibilities.

■■ States can both reduce the risk of 
school violence and address men-
tal illness humanely. 

Addressing cultural Issues: 
Citizens, parents, and cultural norms 
may be more important than any-
thing else in working to prevent 
the recurrence of tragedies such as 
Newtown.

■■ Family plays an essential role in 
developing thriving children and 
adolescents, and its role must be 
respected in policy and supported 
in communities.

■■ Civil society institutions offer a 
first line of defense in building 
and maintaining safe and thriving 
communities.

■■ The First Amendment’s protec-
tion of freedom of speech means 
that it is up to individuals, fami-
lies, communities, and corpora-
tions to make responsible choices 
regarding media production and 
consumption. 

Violent episodes like that in 
Newtown shatter the well-being 
of a community and unsettle the 
peace of mind that Americans typi-
cally enjoy. responses must seek to 
restore the protection afforded by 
the rule of law and a thriving civil 
society of individuals exercising 
their responsibilities as citizens and 
community members.

The right to keep  
and bear Arms

The Second Amendment con-
tinues to be an important safe-
guard of Americans’ security. The 
Constitution’s Second Amendment 
provides that “A well regulated 
Militia, being necessary to the secu-
rity of a free State, the right of the 
people to keep and bear Arms, shall 
not be infringed.”1 In 2008, in D.C. 
v. Heller, the Supreme Court of the 
united States held that the Second 
Amendment protects a right of indi-
viduals to keep and bear arms, not 
just a right to arms only in service of 
a government-organized militia such 
as the National Guard.2 In 2010, in 
McDonald v. Chicago, the Court held 
that this is a fundamental right that 
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also applies against state and local 
governments.3

The Founding generation did not 
trust standing armies. As Justice 
Antonin Scalia noted in his majority 
opinion in Heller, English history is 
replete with instances in which mon-
archs “succeeded in using select mili-
tias loyal to them to suppress politi-
cal dissidents, in part by disarming 
their opponents,” just as King George 
III tried to do with the colonists in 
areas he considered rebellious.4 This 
provoked a reaction by the colonists, 
who invoked their well-established 
rights as Englishmen to keep their 
firearms.

The revolutionary War, however, 
had made it clear that militia forces 
alone could not be relied upon to 
provide an adequate national defense, 
so the Founders decided to give the 
federal government authority to 
establish standing armies, includ-
ing in peacetime. They recognized, 
though, that this posed a threat to 
liberty, especially in light of the 
fact that the proposed Constitution 
also forbade the states from keep-
ing troops without the consent of 
Congress. While the Federalists and 
the Anti-Federalists debated wheth-
er federal control of the militia would 
take away from the states their prin-
cipal means of defense against fed-
eral oppression, both sides assumed 
that the federal government did not 
and should not have any authority to 
disarm the citizenry any more than 
it should have the power to abridge 
the freedom of speech or prohibit the 
free exercise of religion.

Apart from the Second 
Amendment’s role in deterring 
government oppression, however, 
the right to keep and bear arms has 
another purpose that is every bit as 
important and urgent today as it was 
at the time the Constitution was rati-
fied: specifically, to enable American 

citizens to defend themselves against 
violent criminals. Even a model 
police force is not everywhere at all 
times, and response times for many 
police departments leave citizens 
vulnerable for long periods. The 
Founders accepted the individual 
right of self-defense as the natural 
basis for the right to arms. They were 
no doubt influenced by natural law 
theorists such as William Blackstone, 
who said, “Self-defence therefore, as 
it is justly called the primary law of 
nature, so it is not, neither can it be 
in fact, taken away by the law of soci-
ety.”5 Accordingly, the people who 
gave us the Second Amendment drew 
no fundamental distinction between 
an individual’s right to defend him-
self against a robber and that same 
individual’s right to band together 
with others in a state-regulated 
militia.

It is clear that the Second 
Amendment protects the right of 
individuals to privately keep and 
bear their own firearms that are 
suitable as individual weapons for 
hunting, sport shooting, self-pro-
tection, and other lawful purposes. 
In Heller, the Court made clear that 
while “some think that the Second 
Amendment is outmoded in a society 
where our standing army is the pride 
of our Nation, where well-trained 
police forces provide personal secu-
rity, and where gun violence is a seri-
ous problem[,…] it is not the role of 
this Court to pronounce the Second 
Amendment extinct.”

What is important to stress as a 
matter of first principles and now 
settled constitutional law is (1) that 
the Second Amendment guaran-
tees fundamental, individual rights 
of all law-abiding adults and (2) 
that in seeking to apply the Second 
Amendment, lawmakers and judg-
es must be faithful to the origi-
nal public meaning of the Second 

Amendment as understood at the 
time of its passage by Congress and 
ratification by the states, particularly 
as to the understanding of the natu-
ral right of self-defense, rather than 
some purely pragmatic argument 
about what legislators and ratifiers 
would want it to mean today if they 
were redrafting the Constitution in 
modern times.

gun control laws do not corre-
late with with decreased violence. 
In addition to the constitutional and 
philosophical constraints involved in 
regulating a fundamental right, any 
laws should be carefully evaluated 
in light of historical evidence and 
with a thorough examination of data 
about their effectiveness.

Concerning the historical evi-
dence on mass killings, Dr. Grant 
Duwe, a criminologist with 
the Minnesota Department of 
Corrections and the author of a book 
on the history of mass murders in 
America, states that the rate of mass 
killings, defined as four or more 
fatalities in a 24-hour period, peaked 
(on a per capita basis) in 1929, which 
was the height of a crime wave and 
was comprised mainly of famili-
cides and felony-related massacres.6 
In terms of mass public shootings 
unconnected with the commission 
of another felony, which constitute 
a little more than 10 percent of all 
mass murders, the number rose from 
the 1960s through the 1990s, peaking 
in 1991 with eight such incidents.

While it is true that the number 
of victims killed and wounded in 
mass public shootings was greater in 
2012 than in any previous year, there 
does not appear to be any discern-
ible upward trend in the number of 
mass shooting incidents. According 
to Duwe’s estimates, 32 mass shoot-
ings occurred in the 1980s, 42 in 
the 1990s, and 26 in the 2000s. 
Further, while the rate of random 
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mass shootings in the united States 
has increased over the past 30 years, 
according to the FBI, the total u.S. 
homicide rate has fallen by over half 
since 1980, and the gun homicide 
rate has fallen along with it. While 
gun ownership doubled in the late 
20th century, Americans are safer 
today from “violent crime, including 
gun homicide, than they have been at 
any time since the mid-1960s.”7

Gun ownership does not correlate 
with increased violence. For example, 
the rate of gun ownership is higher in 
rural areas than in urban areas, but 
the murder rate is higher in urban 
areas.8 Similarly, according to one 
study, blacks are more likely to be 
victims of violent crimes than whites, 
but gun ownership among blacks is 
notably lower than among whites.9 In 
localities where right-to-carry laws 
were enacted, communities saw a 
decline in murder rates and instanc-
es of other violent crimes.10

Cross-national and cross-cultural 
comparisons of gun ownership and 
violence are notoriously problematic 
for many reasons, but it is impor-
tant to note that the correlations 
do not run in only one direction, as 
some gun control advocates imply by 
referencing only a few examples that 
support their narrative. Gun owner-
ship is roughly three times as high 
in Switzerland as it is in Germany, 
yet the Swiss have had lower mur-
der rates. Other countries with high 
rates of gun ownership and low mur-
der rates include Israel, New Zealand, 
and Finland.11

Between 1940 and the early 1960s, 
when the use of firearms by danger-
ous criminals was less prevalent, 
people could buy guns, ammunition, 
and dynamite from hardware stores; 
the Sears Christmas catalog had page 
upon page of rifles and shotguns that 
could be ordered through the mail; 
and some high schools and Scout 

groups had (and in some states still 
have) shooting teams. Many high 
school students on those teams kept 
their rifles in their school lockers. All 
of this was before the federal Gun 
Control Act of 1968 was enacted and 
before background checks and wait-
ing periods were implemented in the 
1990s.

Gun control laws do not cor-
relate with decreased violence. If 
gun control were a panacea, then 
Washington, D.C., Oakland, and 
Chicago, which have very strict gun 
control laws, would be among the saf-
est places to live rather than among 
the most dangerous.12 While some 
countries with strict gun control 
laws, such as Japan, experience very 
little violence as a result of criminal 
use of firearms, other countries, such 
as russia, Brazil, and Mexico, have 
stricter gun control laws but higher 
per capita rates of violence through 
the criminal use of guns than the 
united States does.13 Joyce Lee 
Malcolm’s work points to the “cau-
tionary tale” of Britain’s experience 
with banning handguns only to see a 
rise in gun crime.14

During the decade that the assault 
weapons ban was in place,15 our 
nation’s public schools were sub-
jected to over two dozen incidents of 
violence through the criminal use of 
guns—including the Columbine mas-
sacre, in which Eric Harris, 18, and 
Dylan Klebold, 17, killed 12 students 
and a teacher before shooting them-
selves. A study by the university of 
Pennsylvania, commissioned by the 
Department of Justice, entitled “An 
updated Assessment of the Federal 
Assault Weapons Ban: Impacts on 
Gun Markets and Gun Violence, 
1994–2003,” concluded: 

[W]e cannot clearly credit the 
ban with any of the nation’s 
recent drop in gun violence. 

And, indeed, there has been no 
discernible reduction in the 
lethality and injuriousness of 
gun violence, based on indicators 
like the percentage of gun crimes 
resulting in death or the share 
of gunfire incidents resulting in 
injury….16

Moreover, gun bans create vulner-
abilities by disarming law-abiding 
citizens.17 Professor of criminol-
ogy Gary Kleck of Florida State 
university found that the number of 
defensive gun uses may be as high as 
2.1 million to 2.5 million times per 
year.18 Additionally, there have been 
numerous occasions where mass 
shooters have been stopped before 
they could continue their mayhem by 
ordinary citizens with lawfully pos-
sessed firearms. Examples include, 
among others, an assistant principal 
who stopped Luke Woodham who, 
after killing his mother at home, 
killed two students and wounded 
seven others at a high school in 
Pearl, Mississippi, in 1997; the dance 
hall owner who stopped Andrew 
Wurst after he killed a teacher and 
wounded three others at an eighth-
grade graduation dance in Edinboro, 
Pennsylvania, in 1998; and, the stu-
dents who stopped Peter Odighizuwa 
after he killed a dean, a professor, 
and a student and wounded three 
others at Appalachian Law School in 
Grundy, Virginia, in 2002.19

The Second Amendment’s guar-
antee of the right to keep and bear 
arms is fundamental to a free society, 
which depends, ultimately, on per-
sonal responsibility. The debate over 
gun laws must be situated in a larger 
discussion about the character of our 
civic order. It should not be used to 
avoid addressing cultural questions 
that require much more widespread 
action on the part of civil society: 
that is, the personal responsibility of 
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all Americans for their own and their 
neighbors’ good.

Preserving School Safety
decisions about school secu-

rity should be state and local 
matters, and community-level 
identification of and response to 
risks is essential. Since a number 
of shootings have occurred on public 
school grounds in recent years, stu-
dents’ safety on campus is a priority 
concern. Constitutionally, schools 
and school safety are state and local 
concerns. Given the diversity of 
student needs across nearly 100,000 
public elementary and secondary 
schools in the united States, it is also 
a practical necessity. Some schools 
may determine that it is necessary to 
have armed guards; others may wish 
to have more robust physical secu-
rity such as magnetometers. Private 
schools and organizations that spon-
sor them have responsibility for the 
safety of children in those schools, 
with state and local authorities sup-
porting them in that role by main-
taining public safety in the neighbor-
hoods where they operate. State and 
local customization to meet immedi-
ate needs of public schools and public 
safety in neighborhoods surround-
ing private schools is likely to yield 
the best results. A federal “solution,” 
by contrast, is likely to be far more 
expensive and rigid and may come 
with more negative, unintended 
consequences.

Proposals to employ armed 
guards in public schools are matters 
for state and local policymakers to 
decide. Many schools in this coun-
try already employ armed guards to 
protect their students.20 Elsewhere, 
Israeli schools have employed armed 
personnel since the 1970s, which 
proved to be helpful on at least one 
notable occasion. In 2002, two 
Palestinian terrorists broke into an 

Israeli high school armed with guns 
and knives.21 They stabbed several 
students before being shot to death 
by armed school counselors.

Other innovative proposals could 
also be considered at the local and 
state levels. Gang problems and 
school discipline issues in recent 
decades have led to some promis-
ing initiatives that address student 
character and community culture 
and could prove relevant to identi-
fying risks before they erupt into 
violent action. Community-based 
organizations like the Center for 
Neighborhood Enterprise and initia-
tives like Operation CeaseFire have 
made significant progress in address-
ing student and youth violence.

The Center for Neighborhood 
Enterprise (CNE) was founded by 
robert L. Woodson, Sr., who has had 
decades of experience working with 
gang violence and youth conflict 
by building relationships. He bases 
his approach to youth violence on 
the “10% Principle”: About 10 per-
cent of youth in a school are usually 
responsible for most of the disrup-
tive incidents, and roughly 10 per-
cent of those tend to be the instiga-
tors. Targeting the instigators and 
engaging them to help reorient their 
leadership in a positive direction can 
cause violence and disruptiveness to 
decrease dramatically.22

CNE has applied this approach 
in the Violence Free Zone (VFZ) 
at George Wythe High School in 
richmond, Virginia, which had been 
one of the city’s most crime-ridden 
schools. One of the core elements of 
the VFZ model is its youth Advisors, 
who are recruited to work with high-
risk students. These advisors come 
from the same communities and 
have faced and overcome challenges 
similar to those they are advising, 
fostering their respect and trust. As 
a Baylor university report explains, 

youth Advisors’ roles are several, 
including “hall monitors, men-
tors, counselors, role models, and 

‘peace-makers.’”23 By engaging those 
students who are most at risk, youth 
Advisors often detect impending 
violence and are able to step in and 
de-escalate conflict before it turns 
violent.

The decrease in violence and 
crime has been notable. Between 
2008 and 2009, police calls from 
George Wythe High School dropped 
by 18 percent, and arrests dropped by 
15 percent. Additionally, car thefts in 
the surrounding neighborhood fell 
by over 60 percent.24

Operation CeaseFire was imple-
mented in Boston during the 1990s 
to target young offenders and 
gang violence after officials recog-
nized that Boston’s violent crime 
problem was disproportionately 
concentrated among gang mem-
bers.25 The Operation CeaseFire 
task force consisted of the Boston 
Police Department, Massachusetts 
probation and parole agencies, the 
local district attorneys, federal law 
enforcement, community groups, 
and other organizations.26 During 
meetings with gang members, the 
Operation CeaseFire task force 
promised the gang members that if 
they continued their violence, their 
actions would provoke an immediate 
and intense response. The task force 
used early prosecutions to show gang 
members how they could avoid the 
same punishment.27 The working 
group also campaigned systemati-
cally to explain to gang members the 
consequences of their violent actions.

An evaluation of Operation 
CeaseFire funded by the National 
Institute of Justice found that the 
intervention was associated with 
a 63 percent decrease in the rate of 
youth homicides, a 25 percent reduc-
tion in the rate of gun assaults, and 



6

bAckgrounder | NO. 2761
JANuAry 18, 2013

a 32 percent reduction in the rate of 
shots-fired calls for service.28 While 
there is evidence that Operation 
CeaseFire appears to be a success, 
the collaborative effort ended in the 
late 1990s, apparently the victim 
of its own success, the transfer of 
experienced police officers from 
the program, and battles among the 
police, ministers, and criminolo-
gists to claim credit for the program’s 
success.29 With the incidence of 
violent crime having risen in 2006, 
however, Boston officials revived the 
program.30

Although these examples deal 
with youth and gang violence and 
not mass shootings, they show 
the importance of localizing the 
response to violence to the particu-
lar needs of a community. Decisions 
involving educational policy and 
public safety are constitutionally 
committed to state and local govern-
ments. State experimentation gener-
ates solutions that others may choose 
to follow, while federal one-size-fits-
all solutions tend to stifle innovation. 
State and local policymakers are and 
should remain free to choose how to 
respond to the specific challenges of 
their environment.

Addressing Mental Illness
Many mass killers in this country 

have suffered from untreated severe 
mental illnesses. A 2000 New York 
Times study of 100 rampage mur-
derers that took place over several 
decades found that 48 had some kind 
of formal diagnosis, often schizo-
phrenia, and that more than half had 
histories of serious mental prob-
lems.31 A lengthy study by Mother 
Jones magazine found that at least 
38 of the 62 mass shooters in the 
past three decades “displayed signs 
of mental health problems prior to 
the killings.”32 Seung-Hui Cho (who 
killed 32 and wounded 17 others at 

Virginia Tech); Howard unruh (who 
killed 13 in Camden, New Jersey); 
Jiverly Wong (who killed 13 in 
Binghamton, New york); and Jared 
Loughner (who killed six people and 
injured 13 others, including former 
Congresswoman Gabrielle Giffords, 
in Tucson, Arizona) all suffered from 
untreated schizophrenia. James 
Holmes (who killed 12 and injured 
dozens more in an Aurora, Colorado, 
movie theater) almost certainly 
was severely mentally ill.33 George 
Hennard (who killed 23 in a Killeen, 
Texas, cafeteria) allegedly had para-
noid thinking.34 Patrick Sherill (who 
killed 14 in an Edmond, Oklahoma, 
post office) was known as “crazy Pat” 
by his neighbors but never formally 
diagnosed.35

Whereas in the past, psychiatrists’ 
accuracy in identifying patients 
who would become violent was only 
slightly better than chance, their 
accuracy seems to be improving. A 
2005 university of Virginia study 
utilizing a risk-assessment “tool” 
found that 90 percent of those whom 
the doctors evaluated as low-risk 
committed no violence over the 
next six months, while 49 percent 
of those evaluated as high-risk 
committed violent acts.36 A more 
recent study published in the British 
Medical Journal reached similar 
results. These data suggest that the 
ability to make accurate predic-
tions in this area may be improving 
significantly.37

While there is no clear evidence 
that people with severe mental ill-
nesses who are being treated are more 
dangerous than the general popula-
tion, it is clear that some with severe 
illnesses who are not being treated 
are more dangerous. According to 
psychiatrist and researcher E. Fuller 
Torrey, “Mentally ill individuals who 
are not being treated are responsible 
for approximately 1,400 homicides 

each year, 10 percent of the nation’s 
total, including rampage shoot-
ings such as occurred in Tucson in 
January 2011.”38

There are many people with 
severe mental disorders39 who are 
not being treated. According to the 
National Institute of Mental Health, 
7.7 million Americans currently 
qualify for diagnoses of schizophre-
nia, schizoaffective disorder, and 
bipolar disorder. Of these, 3.5 mil-
lion are receiving no treatment at 
any given time, and approximately 
10 percent, or 350,000 individuals, 
become societal problems because 
of their untreated severe men-
tal illness.40 “According to federal 
statistics or academic studies, they 
comprise one-third of the home-
less population and one-fifth of the 
inmates of jails and prisons, and 
they are responsible for at least 10 
percent of all homicides in the u.S.”41 
An analysis of 20 studies published 
in 2009 found that schizophrenia 
increased the risk of acting violently 
fourfold in men and even more in 
women.42 The risk of schizophren-
ics committing homicide was 0.3 
percent—more than 10 times greater 
than the risk for the average citizen.

restore state responsibility for 
mental health services. In 1963, 
President John F. Kennedy inter-
posed the federal government in the 
mental health field with a new pro-
gram to transfer psychiatric patient 
care from state psychiatric hospitals 
to new, federally financed commu-
nity mental health centers (CMHC). 

“The CMHC program was fatally 
flawed from the outset,” according 
to Dr. Torrey, because it failed to 
plan adequately for this transition 
and reduced the leadership of state 
stakeholders.43 The effects have been 
tragic for many who are in need 
of mental health treatment, as Dr. 
Torrey describes:
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Taking into consideration the 
increase in America’s popula-
tion in the past half-century, 
there are more than one million 
individuals with serious psychi-
atric disorders now living in the 
community who 50 years ago 
would have been in state hospi-
tals. Studies have reported that, 
at any given time, approximately 
half of these individuals are 
receiving no treatment for their 
psychiatric illnesses, despite the 
fact that such treatment can be 
given in the community in most 
cases; rehospitalization is rarely 
necessary.44

The deinstitutionalization trend 
accelerated in the 1970s when the 
Supreme Court, citing the liberty 
interests established in the Due 
Process Clauses of the Fifth and 
Fourteenth Amendments45 in cases 
like O’Connor v. Donaldson46 (1975) 
and Addington v. Texas47 (1979), 
raised the burden of proof required 
for involuntary commitment from 
a “preponderance of the evidence” to 

“clear and convincing evidence” and 
required proof that the person to 
be committed is a danger to himself 
or others. The Court has similarly 
expanded the rights of those who 
refuse treatment for mental illness.48 

Involuntary civil commitment 
(ICC) statutes in the various states 
govern the process through which 
an individual suffering from severe 
mental illness is ordered to undergo 
treatment in a hospital or in the com-
munity on an outpatient basis.  The 
laws vary from state to state, with 
legislatures free to take account of 
local values, needs, and conditions.  
For example, section 17a-498 of the 
Connecticut General Statutes pro-
vides that: “If, on such hearing, the 
court finds by clear and convincing 
evidence that the person complained 

of has psychiatric disabilities and 
is dangerous to himself or herself 
or others or gravely disabled, it 
shall make an order for his or her 
commitment....”

A 2011 university of California 
at Berkeley study noted that some 
states permit civil commitment 
based on a person being a danger to 
self and others, on grave disability, 
on need for treatment, for health 
safety and property protection, or (in 
one case) infliction of serious emo-
tional burden on families, or com-
binations thereof.49 The study also 
stated:

Broader ICC criteria appear to 
allow more rapid, timely and 
targeted intervention, especially 
in better mental health systems 
with access to inpatient hospi-
tal beds ... Findings herein seem 
to substantiate this observa-
tion as ICC behavioral criteria 
more inclusive than “danger to 
self, others and grave disabil-
ity” appear to be associated with 
lower homicide rates....

The study was careful in its 
conclusions:

The study has its limitations.  It 
does not offer causal certainty 
and the findings need to be inter-
preted with caution.

Although the study concluded 
only that an apparent association, as 
distinguished from causation, exists 
between ICC behavioral criteria 
and lower homicide rates, the study 
provides a basis for appropriate 
professional organizations to con-
sider undertaking further research 
into that apparent association.  
States could then take into account 
the resulting body of knowledge, 
along with local values, needs and 

conditions, as they review their ICC 
statutes.

Given the weak track record of 
federal mental health programs, 
states should exercise primary 
responsibility for determining 
appropriate mental health ser-
vices, which will entail eliminating 
restrictions currently imposed by 
the federal government. For exam-
ple, evaluations of the Substance 
Abuse and Mental Health Services 
Administration (SAMHSA), a $3.4 
billion federal agency designed 
to reduce “the impact of sub-
stance abuse and mental illness 
on America’s communities,” have 
shown it to be ineffective in achiev-
ing these goals.50 Consideration 
should be given to devolving mental 
health programs under SAMHSA 
and other federal agencies to the 
states.

Policymaking regarding mental 
health involves concerns related to 
the personal freedom of those who 
are mentally ill and concerns about 
preventing harm to those individu-
als and others. In the past, treatment 
policies leaned too far in the direc-
tion of institutionalization. Since the 
Supreme Court’s interventions in the 
mid-1970s, it is highly unlikely that 
mental health officials would seek a 
return to such policies, nor should 
they.

recent developments call for 
states to reevaluate whether current 
strategies are adequately serving 
the needs of the severely mentally ill 
and the public at large and the need 
to protect the civil liberties of the 
mentally ill, including the right to 
due process before being deprived 
of their otherwise constitutionally 
protected right to possess a firearm. 
State legislatures will want to take 
into account the available and devel-
oping bodies of research concerning 
risk assessments, involuntary civil 
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commitment, and court-ordered 
outpatient therapy, and appropriate 
mental health services of which indi-
viduals may avail themselves volun-
tarily, as well as local values, needs, 
and conditions, as they consider 
whether to adjust state laws.

The federal and state govern-
ments will need to review their 
respective laws concerning informa-
tion sharing, to ensure that those 
responsible for protecting school 
children can receive information 
they need to respond properly to seri-
ous risks of violence to school chil-
dren. Governments should proceed 
with care in such reviews, taking 
appropriate account of both the need 
to share information to protect chil-
dren and the need to protect infor-
mation, such as in the confidentiality 
of the doctor-patient, attorney-client, 
and priest-penitent relationships.

Addressing cultural Issues
In the immediate aftermath of the 

Newtown shootings, news accounts 
highlighted parents telling of hug-
ging their children more tightly that 
evening and religious congrega-
tions gathering for special services 
of prayer. The reality at the heart of 
such expressions is far more than 
a respite in the wake of emergency; 
these bonds of family and communi-
ties of faith contain the very antidote 
to future acts of violence. Citizens, 
parents, and cultural norms may be 
more important than anything else 
in preventing the recurrence of trag-
edies such as Newtown.

Family plays an essential role 
in developing thriving children 
and adolescents, and its role 
must be respected in policy and 
supported in communities. The 
family is the foundational building 
block of a flourishing civil society, 
the first and most important place 
for individuals to be known, cared 

for, and to mature into well-adjusted 
adolescents and independent citi-
zens contributing to society. Sadly, 
an increasing number of children 
are experiencing disruptions in 
what ought to be their most secure 
environment. More than four in 10 
children are born outside the rela-
tive social and financial stability of 
a married family, with an increasing 
number of children living in single-
parent households.51

Family structure plays an impor-
tant role in children’s well-being. 
Children and teens who live in intact, 
married families tend to report bet-
ter outcomes on a range of mental 
health indicators and are less likely 
to engage in violent or antisocial 
behavior. Adolescents from intact 
families tend to report lower lev-
els of emotional and psychological 
stress and are less likely to experi-
ence depressive tendencies than 
teens from other family structures. 
Compared to teens living in mar-
ried households, adolescents who did 
not live in intact families are four 
times more likely to exhibit psycho-
logical affective disorders (ranging 
from hyperactivity and irritability to 
depression).52

The presence of fathers in their 
children’s lives is particularly indica-
tive of healthy behavior and emo-
tional well-being. Adolescents who 
report having a close relationship 
with their fathers tend to have lower 
levels of psychological stress and 
are less likely to exhibit behavioral 
problems. In turn, adolescents whose 
fathers are more involved in their 
lives also tend to exhibit lower levels 
of aggression, antisocial behavior, 
and negative feelings such as anxiety, 
depression, and low self-esteem.53 As 
one scholar on fatherhood has noted, 

“across societies, married fatherhood 
is the single most reliable, and relied 
upon, prescription for socializing 

males. As marriage weakens, more 
and more men become isolated and 
estranged from their children and 
from the mother of their children. 
One result, in turn, is the spread of 
male violence.”54

The psychological, emotional, 
and social benefits of stable family 
structure and parental involvement 
can also have an impact on children. 
Adolescents living in intact families 
are less likely to exhibit delinquent 
and violent behavior like destroying 
or stealing property, seriously injur-
ing another person, or selling drugs.55 
Teens from intact families are also 
less likely to exhibit behaviors like 
carrying a weapon and engaging in 
physical fighting.56

The beneficial effects of indi-
vidual intact, married families on 
child well-being and development 
can be felt throughout a community. 
Neighborhoods with a greater propor-
tion of intact families tend to report 
lower levels of community violence, 
and counties with greater numbers of 
married households tend to experi-
ence lower rates of homicide.57

Policy should not be agnostic with 
regard to the significance of family 
for children’s well-being. For exam-
ple, the old welfare system rewarded 
unwed childbearing, sending exactly 
the wrong policy message about the 
significance of marriage for a child’s 
future. research on the correlation 
between the collapse of marriage and 
child poverty and other risk factors 
was part of the breakthrough that 
led to welfare reform in the 1990s, 
an important policy success that 
led to improvement in children’s 
well-being.

civil society institutions offer 
a first line of defense in building 
and maintaining safe and thriv-
ing communities. Intact, married, 
stable families are the first respond-
ers to the complex and personal 
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needs of individuals. But where the 
needs of an individual exceed the 
capacity, knowledge, and expertise 
of one family unit, other institutions 
can come alongside to provide indi-
vidualized, effective support.

religious congregations and 
other ministries are often the “first 
responders” to the emotional after-
math of violence and disasters. They 
can also offer support for families who 
are caring for loved ones with mental 
illness. For example, ChosenFamilies.
org is an innovative effort to pro-
vide information, connections, and 
encouragement to families with mem-
bers who have “hidden disabilities.” It 
also educates and provides resources 
to religious leaders as they serve fami-
lies with such needs.

religious practice and the support 
of religious communities can have 
a profound impact on maintaining 
stable, intact families and support-
ing the development of children and 
adolescents. Families who frequent 
religious institutions are more likely 
to enjoy lower levels of conflict58 and 
higher levels of marital stability,59 
which can positively influence the 
emotional and psychological develop-
ment of children in those households. 
In particular, frequency of religious 
attendance can be a stronger predic-
tor of paternal involvement in one-
on-one activities with children than 
either employment or income.60

Strong religious belief and 
involvement can likewise shape the 
emotions and actions of individuals. 
In one study, teens who frequently 
prayed and read, watched, or heard 
religious content were less likely to 
exhibit anti-social behavior. Private 
religious practice also moderated the 
impact of factors associated with an 
increase in violent behavior, such as 
witnessing violence or being the vic-
tim of violence.61 On average, adoles-
cents who attend religious services 

and activities more often and assign 
a higher importance to religion in 
their lives are also less likely to con-
sider suicide or attempt suicide.62

These positive social outcomes 
associated with religious practice 
reinforce the rationale for America’s 
constitutional protection of religious 
liberty and heritage of limited gov-
ernment that leaves wide space for 
religious and other civil society insti-
tutions. Policy should not erode these 
important freedoms. Government’s 
role is to secure civil rights and law 
and order so that such institutions 
can fulfill their role in nurturing the 
well-being of their communities.

The First Amendment’s protec-
tion of freedom of speech means 
that it is up to individuals, fami-
lies, communities, and corpora-
tions to make responsible choices 
regarding media production and 
consumption. Violent images are 
pervasive in movies, television, and 
video games. So-called torture porn 
movies such as The Texas Chainsaw 
Massacre and the Saw and Hostel 
series, with their graphic depictions 
of torture, mutilation, and sadism, 
are a very popular film genre. The 
1990s saw the introduction of popular, 
highly realistic, and incredibly violent 
video games such as Mortal Kombat, 
Doom, Grand Theft Auto, and God of 
War, and they have only grown more 
violent as graphics have improved.63

There is no question that the vast 
majority of people who see violent 
movies and television shows or who 
play violent video games will not 
commit a violent crime, just as there 
is no question that the vast major-
ity of gun owners will not commit a 
violent gun crime. However, produc-
ers and parents alike should be aware 
that the Newtown shooter played 
violent video games for hours at a 
time; the Columbine killers loved 
Doom, violent songs by Marilyn 

Manson and others, and the film 
Natural Born Killers (going so far 
as to use “NBK” as their code); and 
Anders Breivik, who killed 77 people 
(mostly teenagers) in Norway in 
2011, told a court he played a video 
game titled Call of Duty to practice 
his hand–eye coordination. Parents 
and community leaders should also 
be aware of the emerging and evolv-
ing research on how gaming seems to 
affect various kinds of brain activ-
ity, although the exact correlation 
between video games and violence is 
unclear.64

The First Amendment provides,65 
in pertinent part, that “Congress shall 
make no law…abridging the freedom 
of speech…,” and the Supreme Court 
has held on numerous occasions that 
the providers of such entertainment 
are cloaked with broad protection.66 
But serious self-assessment by the 
entertainment industries is in order. 
Former Senator Chris Dodd, current 
Chairman and CEO of the Motion 
Picture Association of America,67 
has said that “the motion picture 
and television industr[ies] want to 
do our part to help America heal. We 
stand ready to be part of the national 
conversation.”68 That should include 
doing something more than criticiz-
ing those who defend the Second 
Amendment.

The entertainment industries, 
which produce violent movies, televi-
sion shows, music, and video games, 
should consider whether improve-
ments could be made in rating sys-
tems to minimize the likelihood that 
such “entertainment” will result in 
violent episodes committed by con-
sumers of such fare. Meanwhile, fam-
ilies, parents, and community leaders 
have a duty to protect the children 
and teens they know best from exces-
sive consumption of violent input. 
One tool is the power of the free mar-
ket to demand better from cultural 
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producers. As media consumers and 
affected citizens, Americans should 
urge the media to police their own 
conduct with respect to formulating 
norms of responsible reporting on 
mass shooting incidents that do not 
encourage copycat tragedies.

The media should also consider 
how they report stories of violence. 
TV programs and the Internet 
greatly magnify the instant celebrity 
that mass killers can achieve, provid-
ing them with the attention, recogni-
tion, and notoriety they seek.69 Loren 
Coleman’s 2004 book The Copycat 
Effect: How the Media and Popular 
Culture Trigger the Mayhem in 
Tomorrow’s Headlines demonstrates 
that the copycat effect is as old as the 
media themselves. Johann Wolfgang 
von Goethe’s 1774 classic “The 
Sorrows of young Werther” triggered 
a spate of copycat suicides in Europe. 
There are several modern examples 
of copycat killers.70

responsible media outlets enforce 
journalistic ethics and try to shame 
others who do not follow certain 
norms.71 For example, it is a general 
rule that victims of certain crimes 
not be identified by name or in such 
detail that they could be identified. 
Such norms are valuable and should 
be encouraged by the media, citizens, 
and opinion leaders with a bully pul-
pit and should be constantly re-eval-
uated, particularly after tragedies 
such as the Newtown massacre.

conclusion
In the aftermath of this heinous 

crime, politicians, pastors, opinion 
leaders, families, and citizens must 
engage in thoughtful action that is 
likely to protect Americans. In doing 
the serious work that will make soci-
ety safer and stronger, constitutional 
and complex cultural factors must be 
taken into consideration, and sound 
policy must be based on a serious 
study of the data and other evidence.

The subject is inescapably fraught 
with emotion, but emotional appeals 
cannot be the sole basis for action. 
Policymakers should avoid a rush to 
judgment on prescriptions that vio-
late first principles, that ignore the 
real root of these complex problems, 
or that disregard careful social sci-
ence research. Any federal govern-
ment role must be a limited one that 
is constrained by constitutional prin-
ciples. The most important solutions 
lie at the state and local levels, in the 
community and within the family.

The massacre at Newtown has 
made for a truly bleak mid-winter, 
but Americans’ horror and sense of 
urgency to act is a mark of a cultural 
vibrancy that speaks well of the pos-
sibilities for our civic future. As John 
Adams wrote in January 1775:

There is also in human nature a 
resentment of injury and indigna-
tion against wrong; a love of truth 
and a veneration of virtue. These 

amiable passions are the “latent 
spark”…. If the people are capable 
of understanding, seeing and feel-
ing the differences between true 
and false, right and wrong, virtue 
and vice, to what better principle 
can the friends of mankind apply 
than this sense of difference.72

In Newtown, we have seen all 
too sharply the difference between 
vice and virtue: between a deeply 
troubled and malicious killer on the 
one hand and remarkable individu-
als like principal Dawn Hochsprung, 
27-year-old teacher Victoria Soto, 
and a fourth-grade boy wanting to 
use his karate to protect his class-
mates on the other.

Adams and the Founding genera-
tion cast their lot with these better 
angels, arguing that “Human nature 
itself is evermore an advocate for 
liberty.”73 Newtown gives us yet one 
more reason to redouble our efforts in 
pursuit of the civic order and cultural 
virtue that make liberty possible.

—John G. Malcolm is a Senior 
Legal Fellow in the Center for Legal 
& Judicial Studies, and Jennifer A. 
Marshall is Director of Domestic 
Policy Studies and Director of the 
Richard and Helen DeVos Center for 
Religion and Civil Society, at The 
Heritage Foundation.
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